TAX DI VI SI ON
ALTERNATI VE DI SPUTE RESCLUTI ON
CASE SELECTION CRITERI A

Alternative Dispute Resolution ("ADR'), as used here, is any
non- bi ndi ng di spute resolution process facilitated by a third-
party neutral, whether or not appointed by a court. The Tax
Division presently resolves a | arge nunber of its cases through
settlenments negotiated through traditional two-party negotiation
and believes that it will continue to do so. ADR is not neant to
replace traditional negotiation, but rather to provide attorneys
with additional tools that may facilitate negotiation of
settlenment where traditional two-party negotiation has not
produced an acceptabl e resolution or where the presence of a
third party may cause negotiations to proceed nore quickly or
efficiently.

One of the advantages of ADRis that it gives the parties to
a dispute the flexibility to fashion their own procedures for
resolving the dispute. There are alnost as many kinds of ADR as
there are parties and disputes. Thus, in evaluating whet her ADR
processes may be useful, there are no hard and fast rul es.
Attorneys shoul d begin considering whether ADR m ght be hel pful
in a particular case at the beginning of the litigation and
should continue to revisit the question throughout the progress
of the case. Such analysis nust take account of the ADR

processes that may be avail able through or inposed by the court



in a particular district or circuit.l/Attorneys al so should keep
in mnd that many different kinds of ADR are avail able both

t hrough the courts and i ndependent of the courts. Sonme forns of
ADR may be nore useful than others at particular points in the
l[itigation. For exanple, early neutral evaluation, a process
whereby a third-party neutral evaluates each side's case and
hel ps the parties agree on the nost efficient method of
exchangi ng factual material, is nost appropriate at the begi nning
of litigation and can be a useful tool in quickly obtaining a
better understanding of the strengths and weaknesses of your
case. By contrast, nediation, a process where a third party
facilitates negotiation between the parties, may be nost useful
after the case has been nore fully devel oped.

This statenment on ADR relates to the governnent's voluntary
participation in ADR. Nothing herein shall be construed to limt
the governnent's duty to participate in ADR pursuant to court
order or applicable local rules, except that Tax D vision
attorneys shall resist participation in ADR, by appropriate
noti on, whenever said participation wiuld violate the U S,
Constitution or other governing |law or would not be in the best

interest of the United States.

1/ The taxpayer should be required to prOV|de a wai ver of 26
US C 8 6103 as a condition of the governnent's agreenent to
participate in ADR other than ADR inposed by the Court. 1In the
absence of such a waiver, the Governnent m ght not be able to
make a full factual disclosure to the third-party neutral which
woul d substantially undermne the utility of the ADR process.



This statenent shall not be construed as creating any right,
or benefit, substantive or procedural, enforceable at law or in
equity, by a party against the United States, its agencies, its
officers, or any other person. This statenment shall not be
construed to create any right to judicial reviewinvolving the
conpliance or nonconpliance of Tax Division attorneys with its
terns.

The followng is a list of factors to assist attorneys in
the Tax Division in determ ning whether to use ADRin a
particular case.2/ Not all listed factors will have relevance in
any given case and factors not |listed bel ow may al so be present
that weigh in favor of or against the use of an ADR process.

FACTORS FAVORI NG ADR

1. The case involves largely factual issues and the | egal
principles are well| established (e.g., valuation cases,
substanti ation cases, trust fund recovery cases).

2. The case is legally and/or factually conpl ex.

3. The case involves nultiple independent factual issues
(e.g., bankruptcy cases).

4. The case is one where there is a particular need for a
pronpt resolution of the dispute (e.g., sumobns, estate tax and

bankrupt cy cases).

2/ Many of these factors are equally applicable in determ ning
whet her a case should be settled using traditional, unassisted
negoti ati ons.



5. The case is one where a consensual resolution may |ead
to greater future conpliance (e.g., enployee-independent
contractor cases).

6. A settlenment in the case would be based solely on
collectibility.

7. The other party has a particular need to keep
information confidential (e.g., financial information or trade
secrets).

8. There are problens perceived either with respect to the
deci si onmaker or the forum for exanple:

a. The judge is particularly slow in resolving
cases;

b. The docket is backlogged with crim nal and/or
civil cases;

c. There is the potential for jury nullification.

9. The case is one where the Governnent will be required to
litigate in a forumother than a federal court.

10. The case is one where the nature or status of a party
to the dispute mght, in itself, influence the outcone of the
litigation (e.g., synpathetic plaintiff).

11. The case is one where there are substantial litigating
hazards for both parties.

12. The case is one where trial preparation wll be
difficult, costly and/or |engthy and the expected out-of - pocket
and | ost opportunity costs outwei gh any benefit the governnent

can realistically expect to obtain through litigation.



13. The case is one where it is desirable to avoid adverse
precedent .

14. The case is one where either the party or the attorney
may have an unrealistic view of the nerits of the case or an
unreasonabl e desire to litigate, with insufficient regard for
what may be in the client's best interest.

15. The case is one where the other party has expressed an
interest in using ADR

16. The case is one where the working relationship between
the parties or their counsel suggests that the intervention of a
neutral third-party woul d be beneficial.

17. The case is one where traditional negotiations will be
difficult and protracted.

18. The case is one where the progress of settlenent
di scussions may be inproved by a third-party neutral's ability to
conduct frank, private discussions wth each of the party.

FACTORS DI SFAVORI NG ADR

1. Taxpayer's case clearly has no nerit (e.g., certain
Bi vens cases or protestor suits).

2. The case is one that should be resolved on notion, such
as a notion to dismss or for summary judgnent.

3. The case presents an issue where | egal precedent is
needed, for exanpl e:

a. |Issue involved is of national or industry-w de
significance;

b. Issue is presented in a substantial nunber of cases;



C. Issue is a continuing one with sane taxpayer

4. The inportance of the issue involved in the case makes
continued litigation necessary despite sone adverse precedent.

5. The information presently avail able about the case is
insufficient to evaluate neaningfully the issues involved or
settl enment potential.

6. The case involves significant enforcenent issues, for
exanpl e:

a. Case involves protestors;

b. Case is high profile and will involve publicity
whi ch coul d encour age taxpayer conpliance;

c. Case involves a uniformsettlenent position (e.g.,
shel ter cases).

7. The case involves a constitutional challenge.

8. The case is one where governnent concession is under
consi derati on.

9. The case is one which is very likely to settle through
traditional negotiations within a reasonable tinme after the facts
have been ascertained, without a third-party neutral.

10. The case is one where Court inposed scheduling makes
use of ADR inpractical (e.g., "rocket-dockets").

11. The case is one where the other party has already

engaged in ADR at the agency |evel.3/

3/ For purposes of this factor, normal agency adm nistrative
procedures, such as appellate conferences or admnistrative
clains review, are not considered to be ADR procedures.



12. The case involves 26 U S.C. 8 6103 information or
privileges which woul d prevent open discussions with a third-
party neutral, e.g., case involving request for third-party

return i nformation.



